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States and localities all over the country have ordered the closing of businesses as
part of broad efforts to minimize person-to-person contact and thus slow the spread of
COVID-19. Not all of those orders apply to firearms and ammunition dealers, but
several do. Litigation over such an order in Pennsylvania has already resulted in one
judicial decision. Lawsuits filed by the NRA and its affiliates are also pending in New
Jersey and California; additional challenges may follow.
The gun lobby claims that including gun stores in these closure orders
impermissibly treats the Second Amendment as a “second-class right.” But the truth is
just the opposite. What the NRA and other gun groups are seeking instead is for Second
Amendment rights to become super-rights, receiving a level of protection no other
constitutional right enjoys.
As explained below, the central legal claim in these legal challenges—that the
Second Amendment requires that gun stores be singled out for special treatment and be
allowed to remain open even in the face of the most severe public-health crisis
this country has faced in over 100 years—is legally flawed and should be rejected by the
courts.
The critical point that these gun lobby lawsuits overlook is that the emergency
closure orders are not specifically targeted at guns or gun stores, just as they are not
specifically targeted at bookstores, political rallies, houses of worship, marriage license
bureaus, or other locations that are being ordered closed notwithstanding their
connection to constitutional rights.1 They are instead examples of the sorts of generallyapplicable rules that courts have held do not violate a constitutional right despite
placing burdens on that right.
For example, in an important decision concerning freedom of speech, the
Supreme Court upheld the application of a state’s “public health regulation of general
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1 In this way, the COVID-19 closure orders are unlike the North Carolina emergency statutes held
unconstitutional by a federal district court in Bateman v. Perdue, 881 F. Supp. 2d 709 (E.D.N.C. 2012), a
case that gun-rights advocates and others have pointed to in attacking the closure orders. Those North
Carolina statutes were not neutral and generally-applicable laws but applied specifically to “dangerous
weapons”; in addition, the North Carolina laws were much more restrictive than the COVID-19 orders, as
they allowed for the prohibition of not just the purchase and sale of firearms, but even their possession
and use.
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application” to close a bookstore found to be public-health nuisance.2 While the burden
on speech was significant, as the bookstore was forced to shut its doors for a year, that
did not change the result. Because the law at issue was directed at conduct “having
nothing to do with books or other expressive activity,” the First Amendment simply was
not implicated.3 Similarly, the Supreme Court has held that incidental burdens on the
free exercise of religion—even severe ones prohibiting conduct central to an individual’s
faith—cannot relieve one of the obligation to comply with a law that is “not specifically
directed at . . . religious practice.”4
Although the Supreme Court has not yet applied these principles in a Second
Amendment case, opinions by two influential federal appellate-court judges support
that application. In one case challenging a zoning provision that prohibited firearms
sales near specified locations, a federal appellate judge explained that a “measure of
general application” that affects “retail stores of any kind,” and not just gun stores,
would not raise a Second Amendment issue.5 In another case, a judge—interpreting the
U.S. Supreme Court’s approval of “conditions and qualifications on the commercial sale
of arms”—similarly wrote that “rules of general applicability do not violate the Second
Amendment just because they place conditions on . . . sales of handguns used for selfdefense,” explaining that “[w]e accept such restrictions on our rights—including our
fundamental rights to speak, publish, and exercise our religion—because laws of general
applicability cover a broad range of activities and, hence, must have broad, popular
acceptance and support.”6
Here, there can be no question that the emergency closure orders are “valid and
neutral law[s] of general applicability,” regardless of their impact on firearms retailers.
New York, for example, has closed not only gun stores but also, to name a few,
bookstores, marriage license bureaus, social clubs, and performing arts centers—all of
which places notable burdens on constitutional rights.7 That there are provisions in the
orders allowing for “essential businesses,” providing such things as food, banking,
health care, and medical supplies, to remain open does not change the constitutional
analysis.8 Because suppressing the exercise of Second Amendment rights (or of any
Arcara v. Cloud Books, Inc., 478 U.S. 697 (1986).
Id. at 707.
4 Emp’t Div., Dep’t of Human Res. of Or. v. Smith, 494 U.S. 872, 878 (1990).
5 Teixeira v. Cty. of Alameda, 873 F.3d 670, 698 (9th Cir. 2017) (en banc) (Bea, J., dissenting).
6 Pena v. Lindley, 898 F.3d 969, 1008 (9th Cir. 2018) (Bybee, J., concurring in part and dissenting in
part), petition for cert. filed, No. 18-843 (Jan. 3, 2019).
7 See https://www.governor.ny.gov/news/no-2026-continuing-temporary-suspension-and-modificationlaws-relating-disaster-emergency; https://www.governor.ny.gov/news/no-2028-continuing-temporarysuspension-and-modification-laws-relating-disaster-emergency; https://esd.ny.gov/guidance-executiveorder-2026; see also https://www.cityclerk.nyc.gov/content/marriage-license.
8 Earlier this month, the Pennsylvania Supreme Court rejected an effort to block the application of
Pennsylvania's emergency closure order to gun stores. Civil Rights Defense Firm, P.C. v. Wolf, -- A.3d --,
2020 WL 1329008 (Pa. Mar. 22, 2020) (per curiam). Three justices dissented on this point, asserting that
the Second Amendment required the state to “make some manner of allowance” to allow gun sales to
continue. Id., 2020 WL 1330348 (Wecht, J., concurring in part and dissenting in part). This is incorrect.
Notably, the State did not draw the justices’ attention to case law establishing that neutral, generally2
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other right) is not the object of the closure orders, they remain neutral, generally
applicable, and thus constitutional.9 Just as states can ban the use of controlled
substances and enforce that broad law against someone who uses drugs as part of their
religious observance (see Smith, 494 U.S. at 890); and localities can enforce fire codes
and public-health laws against bookstores even if that means the bookstore has to close
(see Arcara, 478 U.S. at 705, 707); so too, a gun dealer cannot demand special
treatment to avoid shutdown orders during the most significant public-health crisis of
the last 100 years.
These points establish that states and localities act entirely within constitutional
bounds when they determine that gun stores—or bookstores, or houses of worship, or
marriage license bureaus—need to be temporarily closed, along with thousands of other
businesses, to slow the spread of COVID-19. They are a complete answer to allegations
that states and localities are imposing improper burdens on Second Amendment rights.
But it is also worth noting that opponents of the closure orders have significantly
overstated those burdens.
To begin, the right recognized in District of Columbia v. Heller is an individual
right of law-abiding, responsible citizens to keep and bear certain firearms (such as
handguns) in the home for self-defense. It “does not confer a freestanding right on
commercial proprietors to sell firearms.”10 Orders closing businesses are not addressed
to an individual’s right to keep and bear their arms. Furthermore, states and localities
are ordering businesses to close temporarily—delaying the ability to acquire a gun—not
barring anyone from gun possession permanently.
To the extent that individuals who do not own or possess guns assert that these
orders infringe their right to keep and bear arms because they want to buy a gun but
currently cannot, it is important to bear in mind that the Second Amendment does not
guarantee a right to acquire a gun immediately, at any time, on demand. The Supreme
Court affirmed in Heller that “laws imposing conditions and qualifications on the
commercial sale of arms” are constitutional.11 And, since Heller, courts have upheld
background checks, waiting periods, licensing laws, and training requirements as
consistent with the Second Amendment, even though they bring with them delays on
immediate acquisition.12 Those limitations on the ability to purchase a gun on demand
are in place to protect public safety—to keep guns out of the hands of dangerous
individuals, to ensure that a gun is not purchased and used immediately in an impulsive
applicable laws are constitutional even if they incidentally burden rights. As discussed herein, the
Constitution does not require that generally-applicable laws include exceptions for all constitutionallyprotected activities.
9 Cf. Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 534 (1993).
10 Teixeira, 873 F.3d at 673 (majority opinion).
11 Heller, 554 U.S. at 626-27.
12 See, e.g., Colo. Outfitters Ass’n v. Hickenlooper, 24 F. Supp. 3d 1050 (D. Colo. 2014) (background
checks), vacated on standing grounds, 823 F.3d 537 (10th Cir. 2016); Silvester v. Harris, 843 F.3d 816
(9th Cir. 2016) (waiting period); Libertarian Pty. of Erie Cty. v. Cuomo, 300 F. Supp. 3d 424 (W.D.N.Y.
2018) (licensing), appeal docketed, No. 18-386 (2d Cir. Feb. 8, 2018); Heller v. District of Columbia, 801
F.3d 264 (D.C. Cir. 2015) (training).
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act of violence or self-harm, and to further the safe and responsible use of firearms. The
same is true of orders temporarily closing retail commercial businesses: they are in
place to protect public health and safety in the face of the unique and unprecedented
circumstances of the current crisis. Given that it is lawful to temporarily delay firearm
purchases in the ways described above, it follows that state and local officials do not
violate the law by temporarily delaying such activity as part of a general suspension of
vast swaths of retail and other commercial businesses to address an urgent public-safety
crisis.
Finally, the seriousness of the COVID-19 pandemic weighs heavily in favor of
upholding the current closure orders. Courts repeatedly have recognized that the
existence of a public-health or similar emergency is vitally important in considering the
weight of the public interest in the context of an individual’s desire to exercise
constitutional rights.13
Throughout our nation’s history, the judiciary has reaffirmed that states have
broad police powers to protect public health. Being in close contact with others is
precisely what will make the COVID-19 emergency worse, and that close contact is what
states and localities are trying to minimize in ordering thousands of retail businesses to
close. Including gun stores within those neutral and generally-applicable closure orders
is entirely constitutional.

See, e.g., Menotti v. City of Seattle, 409 F.3d 1113 (9th Cir. 2005) (upholding emergency order to
restrict access to portions of Seattle during WTO conference against First Amendment challenge);
Waganfeald v. Gusman, 674 F.3d 475 (5th Cir. 2012) (applying exception to Fourth Amendment’s
requirement of a probable-cause determination within 48 hours of arrest in light of emergency created by
Hurricane Katrina).
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